COMPANY DIRECTORS

A company is an artificial person created by law and as such it is not possible for it to deal with other parties. It must act only through some human agency. The shareholders, who are the owners of the company, are scattered over a very wide area and hence, it is not possible for them to take active part in the day-to-day management of the company.

The owners or the shareholders of the company elect from amongst themselves some persons good in management as their representatives to manage to day-to-day affairs of the company. The persons or representatives elected by the shareholders to manage or direct the day-to-day affairs of the company are individually known as "directors", and are collectively called the "Board of Directors" or the "Board".

The Board of Directors entrust the day-to-day management of the company to a chief executive, who may be a managing director or manager, and delegate to him the necessary powers. The managing director or manager is the chief executive of the company. He exercises the powers given to him under the articles and carries out the duties entrusted to him by the Board of Directors.

It is true that the managing director or manager looks after the day-to-day management of the company. But he cannot attend to the work of management single handed. So he takes the assistance of several executives or professional managers. He has a secretary to help him in the day-to-day management of the company. He has several department heads, such as Production Manager, Purchase Manager, Sales Manager, Financial Manager, and Personnel Manager, etc. to look after the affairs of their respective departments. He uses the services of an auditor to report on the financial affairs of the company. He may also use the services of solicitors on legal matters.

Thus, the agencies which control & manage the affairs of the company are: -

a) Directors

b) Managing Director or Manager

c) Secretary

d) Auditor

e) Legal Advisor

DIRECTORS:

Definition: 
Section 2(13) of. the companies Act, defines a director as ."any person occupying the position of director, by whatever name called", As per the above definition, if one performs the functions of a director, he would be considered as a director from the point of law. It is immaterial by what name his is called. Thus, a director may be defined as a person having control over the direction, conduct, management and superintendence of the affairs of the company. The directors of a company who are collectively know as the board of directors or simply a board, frame the general policy of the company, direct its affairs, appoint the officers of the company and ensure that they carry out their duties properly. As per Section 253 of the Act, a director of a company can only be a person and not an association or body corporate.

APPOINTMENT QF DIRECTOR: -

The directors of the company may be appointed in the following ways: 
1) By the promoters of the company
2) By the subscribers to the memorandum of association of the company
3) By the shareholders in a general meeting.
4) By the board of directors
5) By the Central Government
6) By the Principle of proportional representation
7) By third parties

1) By the promoters of the Company: -

At the time of company formation, the promoters generally name the first directors of company. The promoters select prominent persons to act as the first directors, and mention their names in the articles of the company.

2) By the Subscribers to the Memorandum: -

Sometimes the articles of the company confer a right on the subscribers to the memorandum, to appoint the directors of the company. The subscribers to the memorandum shall be deemed to be the first directors of the company until the directors are appointed at the next general meeting.

3) By the Shareholder in a General Meeting: -

The first directors are appointed by the promoters or by the subscribers to the memorandum. The subsequent directors are elected by the shareholders at the general meeting.

4) By the Board of Directors: -

The board of directors may appoint directors in the following ways:

a) As additional directors (Sec. 260): The board of directors may appoint additional directors within the maximum strength fixed for the board by the articles. The board can make such an appointment only if the articles provide for that. The additional directors will hold office till the holding of the next annual general meeting of the company.
b) In a casual Vacancy (Sec. 262): -In case, the office of the director appointed by the shareholders has fallen vacant before his term of office expires, the vacancy may be filled up by the board of directors, provided the articles of the company permit such a procedure. A casual vacancy may arise due to reasons such as death, resignation, disqualification, or failure of an elected director to accept the office or due to any other reason.
c) As An Alternate Directors (Sec. 313): -The board of directors can appoint the alternative director. This alternative director has to act for the original director during his absence for a period of more than three months. The alternate director can continue as director only for the period for which the original was eligible. Further, on the return of the original director, the alternate director must vacate the office of directorship.

5) By the Central Government (Sec. 408)

The Central Government may appoint the Board of directors when the Company Law Board decides that it is necessary to safeguard the interests of the company or its share holders or the public if: -

a) not less than 100 members of the company apply to the Company Law Board to make such an appointment, or
b) members holding not less than one-tenth of the total voting power make an application to the Company Law Board for making such an appointment, or
c) on its own initiative.

They are appointed for a maximum period of three years. They are not required to hold qualification shares and are not liable to retire by rotation, but they may be removed by the Central Government at any time and other persons may be appointed by it in their place.

6) By Third Parties: -

Sometimes, the articles give a right to financial corporations, debenture holders and banking companies which have lent money to the company to nominate directors on the board of the company with a view to ensuring that the funds advanced by them are used by the company for the purpose for which they were borrowed. The number of directors so nominated should not exceed one-third of the total strength of the board and they are not to retire by rotation. .

7) By Proportional Representation:-

Normally directors are appointed on the basis of election in the Annual general meeting. But section 265 of the Act allows a public company or a private company which is the subsidiary of a public company to provide in its articles for the appointment of not less than two-thirds of the total number of directors by the principle of proportional representation. If the company decides to appoint directors under this method, the directors must be appointed for a period of three years at a time.

SHARE QUALIFICA TION OF DIRECTOR:

The Act does not prescribe any share qualification for directors. However 66 of table 'A' provides that the qualification of a director shall be holding of one share of the company. The articles of every company usually require that a person elected as a director must have a specified number of shares to be eligible for appointment as director. Such qualification is called share qualification. The prospectus of the company must state the number of qualification shares to be held by a director according to its articles.

Where the share qualification is fixed by the articles, Section 270 of the Act provides that:-
a) It must be disclosed in the prospectus
b) Qualification share must be acquired by the person ejected as a director within two months of his appointment unless he already holds the required number of shares
c) Nominal value of qualification share should not exceed Rs.5,000/-
d)  Only the share included in the share certificate in his name are counted as qualification share

If a director fails to acquire qualification shares within two months after his appointment, he vacates office automatically soon after the prescribed period of two months from the date of his appointment. If he acts as director after the expiry of two months without qualification shares, he is liable to fine of up to Rs.500/- for everyday during which he continues as a director. The above provisions is respect of the share qualification of a person to be elected as director do not apply to a private company.

DISQUALIFICATION OF A DIRECTOR:

As per Section 274 of the Act, the following persons are not eligible for being appointed as directors of any company.

a) A person found by the court to be of unsound mind.
b) An undischarged insolvent
c) A person who has applied to be adjudged an insolvent
d) A person who has been convicted of an offence involving moral turpitude an sentenced to imprisonment for not less than six months and a period of five years has not elapsed from the date of expiry of the sentence.
e) A person who has failed to pay calls for six months from the date when the calls fell due.
f) A person who has been disqualified by an order of the court to act as director of a company on the ground of fraud or misfeasance in connection with another company.

POWERS OF DIRECTORS ,

The powers of the board are subject to the provisions of the Companies Act and the memorandum and articles of association of the company. It is only the board which can exercise powers conferred on it but not as a director of a company, in his individual capacity.

The board of director has the power to control the work of officers of the company such as the managing director, manager, secretary etc., and the shareholders cannot interfere in the management of the company. The directors have the powers to manage the affairs of the company and they also have a right to recommend the payment of dividend.

The board must not commit any act which is against the provisions of the companies act, memorandum and articles of association or powers given to the board by the shareholders.

Powers, which can be Exercised by the Board:

The directors have specific powers which can be exercised by them only by a resolution at a board meeting. They are: -

1. The powers to make calls, to issue debentures, to forfeit shares, to borrow other wise than on debentures, to invest funds of the company, to make loans, etc.
2. The power to appoint a secretary I a manager etc
3. The power to fill up a causal vacancy in the office of directors subject to regulations in the articles
4. The power to fill up a causal vacancy in the office of an auditor
5. The power to appoint the managing director of the company if he is already the managing director of another company
6. The power to appoint alternate directors if so authorized by the articles
7. The power to enter into a contract on behalf of the company with other parties
8. The power to make a contribution to the National Defence fund without any limit

DUTIES OF DIRECTORS: -
The duties of directors may be classified in to two broad categories. They are statutory duties

· Genera! Duties
· Statutory Duties:

Statutory duties of directors refer to all those duties which the directors are required to perform under the Companies Act. Some of the statutory duties of the directors of a company are as follows: -

1. To detem1ine the amount of minimum subscription
2. To see that all money received from applications for shares is deposited in a scheduled bank until it is returned to the applicants under Section 69 or until the Certificate to commence business is obtained
3. To prepare a statutory report and file a copy of it with the register
4. To forward a copy of the statutory report to every member of the company at least 21 days before the date on which the statutory meeting is held
5. To call an extraordinary general meeting of the company on the requisition of the specified number of members
6. To approve the balance sheet and profit and loss account before they are submitted to the auditors for their report.
7. To prepare and place at the annual general meeting an annual report of the of the company along with the balance sheet and profit and loss account
8. To pay dividends only out of divisible profit of the company
9. To exercise only such powers for which they are empowered by the company, by the memorandum and articles of association.
10. To manage the affairs of the company efficiently
11. To purchase and pay for qualification shares within the specified time
12. To see that the board meetings are held at least once in every three months and four times in a calendar year.
13. To disclose to .the company their interest, if any, in any contract entered into by the company

General Duties:-

The general duties of the directors refer to their duties under the general law. The general duties of the director of a company are:-

a) They must manage the affairs of the company efficiently.
b) They must act in good faith and in the interest of the company,
c) They must discharge their duties with reasonable care, skill and diligence.
d) They must use the company's property for the benefit of the company and not for their personal benefit.
e) They must not be negligent in the discharge of their duties.
f) They must attend all board meetings.

LIABILITIES OF DIRECTORS:

The liabilities of the directors of a company may be considered under the followings heads:
1. Liability to outsiders
2. Liability to the company
3. Liability to the shareholders
4. Criminal Liability

1) Liability to Outsiders:

The directors may incur personal liability to third parties in consequence of contracts made on company's behalf: -

a) If they enter Into a contract which is ultra vires the company
b) If they enter into a contract which is although within the powers of the company, is outside the scope of their own authority as defined in the articles
c) If they fail to sign a negotiable instrument without mentioning the company's name
d) If they act in their own name
e) If they have issued a prospectus which does not contain the particulars required by the Act
f) If they have made any mis-statement n the prospectus
g) If they are guilty of committing a fraud
h) If they have made irregular allotment in contravention of the provision of the Act
i) If their liability has been made unlimited in pursuance, of Section 322 and 323
j) If the court orders that the directors are personally liable for all the or any of the debts or liabilities of the company for fraudulent trading on the part of the company

2) Liability to Company:

The directors are liable to the company in the following circumstances.

a) If they are negligent in the performance of their duties
b) If they commit an act which is ultra vires their powers or why they pay dividend out of the capital
c) If they commit any illegal act
d) If they commit any breach of trust or misfeasance

3) Liability to Shareholders:

The position of directors in respect of the property of the company is that of a trustee. If they commit any breach of trust and if as result of that, the company suffers loss, they have to make good that loss. Further, if the directors are negligent and fail to use reasonable care and skill and because of this, the shareholders suffer a loss, they have a right to claim damages from the directors.

4) Criminal Liability:

Directors may also incur criminal liability under the companies Act. For example, directors may be awarded two years imprisonment and a fine of Rs.5,000/- for the filing of prospectus containing, false statement. Similarly, criminal proceeding against directors may be instituted for fraudulently obtaining credit for the company, for acting as a director after removal by court, for failure to supply information to auditor of the company, for improper issue of shares, for failure to lay the balance sheet before: the annual general meeting, for concealing the name of creditors and so on.

ACTUAL POSITION OF DIRECTORS:

It is very difficult to define exactly the legal position of the directors of a company. The directors have at various times been described as agent trustees or managing partners. Let us discuss their position in detail in each case.

Directors as Agents

As a company is an artificial person, it enters into contract with third parties through its agents, Viz. the directors of the company. Therefore, the relationship between the company and the directors is that of principal and the agent. The directors, as agents of the company have certain powers and duties to carry on the business of the company subject to restrictions imposed by the articles and the companies Act. They can make contracts on behalf of the company and are not personally liable, provided they do not exceed the powers conferred on them.

As agents, they must act in the interest of the company ad must not abuse their position. The directors, as agents, are also liable to be indemnified for negligent actions falling within the scope of their authority.

Directors as trustees:

Directors have been described as trustees of their company. As trustees of the company, the directors must take reasonable care to protect the assets of the company. They must act in good faith and cannot make any secret profit for themselves out of the transactions of the company: The directors should never misapply the funds of the company and commit and breach of its by-laws. For any breach of by-laws, the directors, are liable for breach of trust. For example if the directors misapply the funds of the company, in paying dividends out of the capital, they are required to refund the amount to the company along with interest. The directors must act with the utmost good faith in matters such as allotment of shares and debentures, transfer and transmission of shares and debentures, calls and forfeiture of shares, employing funds of the company.

Directors as Managing Partners:

As the directors are entrusted with the management of the affairs of the company by the shareholders, they are described as the managing partners of the company. They frame the general policy of the company, and also direct and manage its affairs. They also authorized to appoint the company's officers and advise the shareholders regarding the distribution of profits.

VACATION OF OFFICE BY DIRECTOR

Under Section 283 of the Act, the director of a company shall vacate his office under the following circumstances.

1. When he fails to acquire qualification shares within two months of his appointment or ceases to hold qualification shares
2. When he is found to be unsound mind by a competent court
3. When he is declared insolvent by a court
4. When he applies to the court to be adjudged insolvent
5. When he is convicted and sentenced to imprisonment for not less than six months
6. When he fails to pay calls for a period of six months from the date when it fell due unless he is exempted by the central government
7. When he absents himself from three consecutive meetings of the board or from all meetings of the board for a continuous period of three months whichever is longer, without obtaining 'leave of absence' from the board
8. When he accepts a loan from the company either as an individual or as a partner of a firm or as a director of a private company without the approval of the Central Government
9. When he does not disclose the nature of his interest in any contract at the board meeting
10. When he is disqualified by the court
11. When he is removed by the court before the expiry of his period of office
12. When the period for which he was appointed has expired
13. When he holds an office of profit in the company
If a director continues to act as director of the company even after knowing of his disqualification for any of the reasons stated above he is punishable with a fine of up to Rs.500 for each day on which he acts as a directors. These provisions are applicable to public as well as private companies.

RETIREMENT OF DIRECTORS

Unless the articles of the company provide otherwise, in the case of public company and its subsidiary, two-thirds of the directors must retire by rotation at the annual general meeting. The remaining one-third of the total number of directors can act as non-retiring directors. The retiring directors, however, are eligible for re-election unless the articles provide otherwise. In any case, only one-third of the retiring directors shall retire from office at every general meeting of shareholders. For example, if the company has nine directors, at least two-thirds of them, i.e., six directors are liable to retire by rotation (out of this six, two in every year) and the remaining one-third i.e. there directors are non-retiring directors who holds office either for the whole or for such periods as mentioned in the articles.

If the company decides not to fill up the vacancy, caused by the retiring director it must pass a resolution to that effect in the same meeting. If, However, no decision regarding the filling up of the vacancy is taken, even at the adjourned meeting, the retiring director shall be deemed to have been reappointed at the adjourned meeting unless:

a) Resolution for re-appointing him at the above meeting has been put forward and lost
b) The retiring director has expressed his inability to continue as a director
c) He is disqualified for reappointment

RESIGNATION BY A DIRECTOR

A director may resign his office .at any time in the manner provided by the articles of the company, he may resign at any time by giving a written notice to the company, and the resignation will be effective from the date of the notice to the company, irrespective of the fact whether the company has accepted his resignation or not. A resignation once submitted cannot be withdrawn except with the consent of the company;

REMOVAL OF DIRECTORS

A director may be removed before the expiry of his term of appointment by 
a) Shareholder
b) The Central Government
c) The Court

Removal by Shareholders

Section 284 of the Act provides for the removal of directors by the company before the expiry of their term of office. The procedure laid down is: -

1. A special notice of 14 days is required to be given to the company to move an ordinary resolution to remove the director and to appoint another director in his place
2. On receipt of notice, the company must inform all the members of the proposed resolution. It must also send a copy of the notice to the director proposed to be removed
3. If the director concerned wishes to make a representation he may send it to the company and the company in turn sends copies of the representation to the members, together within the notice of a meeting
4. If the representation is not received by the company within a reasonable time, the representation may be read out at the at the meeting. Further, the director concerned can speak at the meeting against his removal
5. At the meeting, two ordinary resolutions will have to be passed one resolution for the removal of the director and another resolution for the filling up the vacancy. The new director will hold office till the date his predecessor would have held it.

Removal by the Central Government

Under Section 388 of the Act, the Central Government may order the removal of a director if an adverse finding has been made by the Company Law Board against him, after making an enquiry into cases such as fraud, misfeasance, persistent negligence, default in carrying out his obligations or managing the business in such a way as to cause damage to the business or defraud its creditors or prejudice public interest.

Removal by the Company Law Board: 

The Company Law Board on receiving application for prevention of oppression of mismanagement may enquire into the matter and on enquiry, if it finds that relief ought to be granted, it may by an order, remove the director in question.

MANAGING DIRECTOR:

The Directors of the company do not attend the office of the company every day and hence they appoint a person amongst the directors for the purpose of carrying out their policy decision taken at the board meeting. This person is called a managing director or whole time director as he is entrusted with substantial powers of management of the company.

The companies Act Defines a managing director Sec.267 as "a director who by virtue of an agreement with the company or of a resolution passed by the company in the general meeting or by the board of directors, or by virtue of its memorandum or articles of association, is entrusted with substantial powers of management which would not otherwise be exercisable by him, and includes director occupying the position of Managing Director by whatever name called".

Appointment of Managing Director: -

A managing director may be appointed: -

a) By an agreement with the company, or
b) By a resolution of company in a general meeting or
c) By the board of directors, or
d) Under a memorandum, or
e) Under the articles of the company

Restrictions on Managing Director's Appointment and Re-appointment:

1. The approval of the Central Government is required for the appointment or re- appointment of a managing director
2. The sanction of the Central Government is required for any change in the managing director's agreement in the provisions of the memorandum or articles relating to his appointment or re-appointment
3. A person cannot be appointed as a managing director for a term exceeding five years at a time

4. A person cannot be appointed as a managing director of more than two public companies at a time

5. The rule regarding the retirement of directors by rotation is not applicable to the managing directors. Therefore, he may be called a non-retiring director so long as he acting as a managing director
6. No person can be appointed as a managing director who is an undischarged insolvent or who suspends or has at any time suspended payment to his creditors, or has at any time been convicted by a court of an offence involving moral turpitude.
7. The managing director works in two capacities, one as a director and another as a manager of the company. The duties assigned to him should be such as to involve the exercise of substantial powers of management.
8. The managing director enters into an agreement with the company. The agreement provides his terms and conditions of service, powers, duties, etc.
9. As a managing director is also one of the directors of the company other provisions of the Act relating to directors will also be applicable to the managing director.
10. If a company has a managing director, it cannot have a manager.
11. Appointment should be as per the conditions laid down in schedule XIII which has been introduced by the Amendment Act of 1988

Distinction between a Director and Managing Director:

The main points of distinction between a director and managing director are as follows: 
1. The directors take responsibility for framing the policy of the company whereas the managing director takes responsibility for implementing it.
2. The directors do not take part in the day-to-day affairs of management of the company, whereas the managing director actually takes part in the daily management of the company.
3. The directors are appointed by the shareholders of the company at the general meeting, whereas the managing director’s is appointed by the directors at the board meeting.
4. The maximum number of companies for which a person can act as director at a time is 15, whereas the maximum number in the case of a managing director is only two.
5. For all companies, public and private, the appointment of directors is compulsory, whereas the appointment of a managing director is not compulsory.
6. The directors are appointed for a period not exceeding three years at a time while the managing director is appointed for a period not exceeding five years at a time
7. The directors are subject to retirement by rotation whereas the managing director is exempted from this provision.
8. The directors are considered as agents of the shareholders of the company, whereas, the managing director is considered as an agent of the board of directors
9. The directors do not hold any office of profit but only receive honorarium for attending meeting, but the managing director holds a regular office of profit and receives a regular salary.
10. Directors do not enter into any agreement with the company regarding their powers, duties etc., whereas the managing director enters into an agreement with the company which provides for the terms and conditions of service, his powers, duties etc.
11. The directors cannot exercise their powers individually but only collectively i.e., through the board meeting. But the managing director when entrusted with special powers of management by the board can act individual

Distinction between a whole-time Director and Managing Director:

According to the explanation given in the Amendment Act 1974, Whole-time director includes "a director in the whole time employment of the company". For example, if a director is appointed as "controller of finance accounts' of the company, he becomes a whole- time director. Thus, the Act itself makes a distinction between a managing director and a whole- time director. They differ from each other in the following respects:
1. A managing director is entrusted with substantial powers of management whereas a whole-time director is just an employee of the company and does not enjoy substantial powers of management.
2. The appointment of a managing director does not require the consent of the shareholders whereas the appointment of a whole time director requires the sanction of shareholders by means of a special resolution.
3. A company cannot appoint a managing director and manager simultaneously, but it can appoint a whole time director along with a managing director or a manager.
4. A managing director can act as such in two-companies, at the same time, but a whole- time director cannot act as a whole-time director in more than one company
5. A managing director can be appointed for a maximum period of five years at a time, whereas there is no such restriction in the case of whole-time director.

MANAGER

Definition:
Section 2(24) of the Act States that manager means "an individual, who subject to the superintendence, control and direction of the Board of Directors, has the management of the whole, or substantially the whole of the affairs of the company includes a director or any other person occupying the position of a manager by whatever name called whether under a contract of service or not".

A manager can only be an individual and not a firm or a body corporate. To be deemed the manager of a company, the individual must be in charge of the whole business of the company
E.g., general manager. A mere head of a department or a branch manager would not be a manager. A director or any other person occupying the position of a manager is also called manager even though he may be called by any name. Thus, a person who is not a director may also be appointed as a manager. A person can be the manager of only one company at a time.
A manager is appointed in the same manner as a managing director. He may be appointed for a period of not more than five years at a time, he is deemed to have vacated his office after the expiry of the period. He may be delegated certain powers of management by the board and he works under its superintendence, control and direction.

Distinction between a Manager and a Managing Director:

Though there are certain points of similarity between the manager and the managing director (viz., both must be individuals, both are appointed for a period of five years at a time and both cannot act for more than two companies at a time), there are certain points of distinction between the two. They are:

1. A manager may be a director or may not be a director of the company but a managing director must be a director of the company.
2. A manager is entrusted with management of the whole or a substantial part of the affairs of the company, while a managing director has substantial powers of management and need not necessarily be in charge of the entire management
3. A manager functions under the control and direction of the board, while a managing director functions under the control and supervision of the board
4. A manager is appointed by the board of directors, while a managing director is appointed by the company is general meeting or by the board of directors or by the articles of the company.

5. A manager is only an employee of the company and cannot be a member of the board whereas, .a managing director is a member of the board and can participate in board meetings.

6. The remuneration of manager must not exceed 5% of the net profits while the remuneration of a managing director must not exceed 5% of the net profits if there is one managing director or where there is another such director, 10% altogether
