DOCUMENTS OF COMPANIES
For the incorporation or registration of a company two important documents are required to be prepared and filed with the Registrar of Companies. They are:
1. Memorandum of Association
2. Article of Association
The Memorandum of Association is compulsory for every company. But the Articles of Association are not compulsory for a Public Limited Company. Having share capital. A public limited company having share capital can have its own Article of Association or can adopt Table 'A' (i.e. model articles given in the companies Act) as its Articles of Association by ,merely making an endorsement on Memorandum of Association to that effect. If a public limited company wishes to raise capital or subscribe shares/debentures public, in such cases, the public limited company must issue a prospectus. Therefore, Memorandum of Association, Article of Association & prospectus are important documents of companies.
MEMORANDUM OF ASSOCIATION
The Memorandum of Association is the basic or most important document for the incorporation or registration of every Joint Stock company. The Memorandum of Association is the life-giving document of the company. In other words, it is the document which brings the company into existence. It is the charter or constitution of the company containing the fundamental conditions upon which the company is incorporated. It is the foundation on which the structure of the company is built. It contains the objects or purposes of the incorporation of the company and defines or determines the external operations of the company (i.e. company's relationship or dealing with the creditors & other outsides).
Memorandum of association can be defined as,'' The purpose of the memorandum is to enable the shareholders, creditors and those who deal with the company to know what is its permitted range of enterprise"
The Memorandum has to be divided into-suitable paragraphs, constructively numbered and printed. It must be signed by every one of the subscribers in the presence of a witness who shall attest the signature. Every subscriber must give his address and descriptions and must take at least one share. The Memorandum of a company limited by shares must contain the following clauses:

· Name clause

· Situation clause

· Object clause

· Liability clause

· Capital clause

· Association clause
Importance:
The Memorandum of Association is important for a joint stock company for the following reasons:

1. It is necessary for the incorporation of the company.

2. It determines the jurisdiction of the Registrar and the court by stating the registered office of the company.

3. It states the objectives and powers of the company for the information of the public.

4. It binds the company to carry out only those acts included in the object clause.

5. It states the authorized capital of the company and its division into shares of fixed amount.

6. It throws light on the liability of the members of the company.

7. It governs the articles of association.

CONTENTS:

The Memorandum of association of every company must contain the following clauses:

1. Name Clause:

This clause states the name of the company.

In the context of the name clause, the following points may be borne in mind:

1) A name is considered undesirable, when it includes words like 'Government', 'State', 'Municipality', etc., implying patronage or support of the Government, State or Municipality, without the express permission of such authority.
2) A name is considered undesirable when it is identical with or too closely resembles the name of an existing company.
3) The name of the company must end with the word "Limited" in the case of a public company or the words "Private Limited" in the case of a private limited company.
4) The purpose of adding the word "Limited" or the words "Private limited" is to enable all those dealing with the company to know that the liability of the members of the company is limited.
5) Once a company is registered with a name, the name of the company must be painted on signboards and displayed outside every office or place of business of the company. The name must also be engraved in legible characters on the seal-of the company, on its letter heads, notices, invoices, receipts, bills of exchange, advertisements, etc, .

However, if a company is 'formed not with the object of declaring dividends, but to promote science, culture, etc, .The Central Government may permit the company to drop the word 'limited'.
2. Situation Clause or Domicile Clause:

1) This clause states the state in which the registered office of the company is to be situated. 

2) The name of the State, in which the registered office of the company is to be situated, is stated in the Memorandum.

3) The provision insisting on the mere 'State’ has been made to avoid any unnecessary legal formalities and expenses, if there is a subsequent change in the address of the company.
4) It determines even the nationality of the company, i.e., whether the company is an Indian company or a foreign company.

3. Object clause:

1) Of all the clauses in the memorandum, the object clause is the most important. This clause states the objects or purposes and powers of the company. It should specify in unambiguous languages the objects for which the company is formed. Great care should be taken in drawing up this clause, as the company will not be allowed to do any business, which is not specifically mentioned here.

2) The objects stated in this clause must not be contrary to the provisions of the Companies Act and the general law of the country. The objects stated should be as wide as possible because a company cannot carry out objects which are not included in this clause. Acts done by 'the company which are not included in this clause are 'Ultra Vires' and void [i.e., invalid}. "Ultra" mean "beyond" and "Vires" means "authority or right". Therefore "Ultra Vires" means acting beyond authority
3)  As it is difficult to alter the object clause later, it is necessary that promoters should include in this clause all possible types of business (activities) in which a company may engage in the future.

4) According to the amendment to the Companies Act made in 1965, the object clause of a company formed after the commencement of the Amendment Act, must contain
i. (a) Main objects of the company and objects incidental or ancillary,  to the attainment of these main objects.
(b) Other objects of the company not included above

ii. In case the objects are not to remain confined to one state, states whose territories the objects extend.
4. Liability Clause
This clause states that the liability of members is limited to the face value of the shares held by them. If a member has already paid some amount on the shares, he can be called upon to pay only the unpaid amount on the shares.
5. Capital Clause
1) The capital clause states the registered, authorized or nominal capital of the company (i.e. the minimum capital with which the company is proposed to be registered) and the division of the authorized share capital into shares of fixed amount.
2) In case the capital of the company consists of different classes of shares, then, the division of the total authorized capital into different classes of shares and the face value of shares of each class are also stated in this clause.
3) The rights and privileges attached to the different classes of shares are specified in the Articles of Association.

4) It is better to fix the authorized capital at a sufficiently higher figure so that there would be adequate provision for further issue of shares later on to finance the extension or expansion of the company's business.

6. Association Clause, Subscription Clause or Declaration Clause:
1) This clause contains a declaration by the subscribers to the memorandum that they are desirous of forming themselves into a company in pursuance of the memorandum and agreed to take up and pay for the number of shares in the capital of the company noted against their names. The subscribers should sign their names and state their full addresses and the number of shares taken up by them.

2) The declaration clause should be signed by at least seven persons in the case of a public company, and by two persons in the case of private company.

3) Further, the signatures of the subscribes must be witnessed by at least one who should give his signature, name, full address, description and occupation.
ALTERATION OF MEMORANDUM OF ASSOCIATION
The fundamental conditions or compulsory clauses found in the memorandum of association cannot be altered ordinarily as a routine thing. Such a provision is made in order to protect the interests of the creditors and other members of the public who deal with the company as well as the interests of the shareholders of the company. It is because of this provision that the memorandum of association is considered as an unalterable charter of a company.
However, the Companies Act has made provision for the alteration of the memorandum of association in certain cases and to certain extent.
1. Alteration of the Name clause:
The alteration of the name clause can be considered under three heads. They are
a) When a company is registered with a name which is identical with or similar to the name of an existing company by inadvertence (i.e. by mistake) ---ordinary resolution should be passed at Extraordinary General Meeting.

b) When the Central Government directs a company to change its name--- ordinary resolution should be passed at Extraordinary General Meeting.

c) When a company wants to change its name on its own accord --special resolution should be passed at Extraordinary General Meeting.
Procedure to be followed to change the Name clause:
1. The name of a company can be altered by passing a specie' resolution at the Extraordinary General Meeting.

2. Obtaining the approval of the Central Government for the change of name
3. Filing of a copy of the special resolution with the Registrar.

4. Filing of the Central Government's approval for the change with the Registrar.

5. Obtaining the fresh or new certificate of incorporation with the changed name.

6. Filing of the altered copies of Memorandum of Association and Article of Association with the Registrar.

7. Incorporating the change of name in various documents.
Duties of the Secretary: 

The procedure to be followed by the secretary to change th~ name clause can be summed up as follows:
a) The secretary has to ascertain from the Registrar of Companies whether the proposed name is undesirable.

b) If the Registrar informs him that the proposed name is undesirable, the secretary has to obtain a written consent from the Central Government for the change of name.

c) The secretary has to arrange a board meeting for the purpose of recommending the changed name to be members and to convene an Extraordinary General Meeting.

d) The Secretary has to get a special resolution passed at the extraordinary general meeting and get copies of the special resolution signed by the chairman of the meeting.

e) The secretary has to file a copy of the special resolution with the Registrar within 30 days of passing of the resolution.

f) On filing of the resolution, the registrar makes the necessary change in the register and issues a fresh certificate of incorporation with the changed name.

g) The secretary has to arrange for the changing at name on all the documents of the company, and for getting the new seal approved by the board, he should also notify all parties dealing with the company, of the change of name.

h) Finally, the secretary has to arrange for the changing of name on all the documents of the Company, and for getting the new seal approved by the board. He should also notify all parties dealing with the Company, of the change of name.
2. Alteration of Domicile clause situation clause or registered office clause.
The alteration or change of the domicile clause is possible only when such a change enable s the company to meet any of the purposes. Such as:
a) To carryon its business more economically or efficiently.
b) To attain its main purpose by new or improved means.
c) To enlarge or change its local area of operations.
d) To carry on some business which under existing circumstances can be conveniently or advantageously combined with present business of the company.
e) To restrict or abandon any of the objects specified under the objects clause of the memorandum of association.
f) To sell or dispose of the whole or any part of undertaking of the company.

g) To amalgamate the company with any other company or body of persons.

To change of the registered office of a company can be considered under three heads:

a) Change of the registered office of a company from one locality to another locality in the same city, town or village.

b) Change of the registered office of a company from one city, town or village to another city, town or village in the same state.

c) Change of the registered office of a company from one state to another state.

a) Change of the registered office of a company from one locality to another locality in the same city, town or village.

Change of the registered office from one locality to another locality in the same city, town or village can be easily effected by a company. For this purpose, the following procedure or steps should be taken:-

· Passing of a resolution at the board meeting.
· Giving of a notice of change of location to the Registrar.
· Giving a public notice.

b) Change of the Registered Office of a company from one city, town or village to another city, town or village in the same state.

A company can change its registered office from one city, town or village to another city, town or village in the same state. For this purpose, the following procedure should be followed:

· Passing of a special resolution at the extraordinary meeting of the shareholders.

· Filing of a copy of the special resolution with the Registrar.
· Giving a notice of change of location to the Registrar.

c) Change of Registered office of a company from one state to another state. A company can also change its registered office from one state to another state. But, for such a change of location, a lengthy procedure has been prescribed by the Companies Act. The procedure to be followed for such a change is as follows:

· Passing a special resolution at the extraordinary general meeting.
· Obtaining the sanction of the Company Law Board for the change.
· Filing of a copy of the special resolution with the Registrar.
· Filing of the copies, of the confirmation order of the Company Law Board with the Registrar of the both the states.
· Filing of the altered copies of memorandum of association and article of association with the Registrars of both the states.

· Obtaining certificates of registration of the transfer (i.e., shifting) from the Registrars of both the States.

· Giving of a notice of the location of the new office to the registrar of the State to which the registered of office is shifted.

· Sending of all the documents of the company by the Registrar of the State from which the registered office is shifted to the Registrar of the other State.

DUTIES OF SECRETARY

a) He must convene a board meeting to decide about the change of location and to fix the date, time, place and agenda of the extraordinary general meeting of the shareholders required to be held for approving the change of location.
b) He must give notice of the extraordinary general meeting to all the members along with the draft special resolution and the explanatory statement giving the reasons for the change.
c) He should make the necessary arrangements for the extraordinary general meeting.
d) At the extraordinary general meeting of the members, he should see that the special resolution is passed, approving the change of location.
e) He should give a copy of the special resolution passed at the extraordinary general meeting along with the explanatory statement to the Registrar of Companies within 30 days of passing the resolution.
f) He should obtain the confirmation or sanction of the Company Law Board for the change of location,
g) He should file copies of the Company Law Board's sanction for the change of location with the Registrars of both the states within 3 months of the receipt of the sanction.
h) He should file the altered copies of the memorandum of association and article of association with the Registrars of both the states within 3 months of the receipt of the company Law Board's sanction.
i) He should obtain the certificates of registration of the transfer (i.e. shifting) from the Registrars of both the states.
j) He should file a notice of the change of location of the new office with the registrar of companies of the state to which the registered office of the company is shifted within 30 days of the shifting.

3. Alteration of the Objects Clause.

A change in the objects clause can be effected by passing a special resolution and with the sanction of the -Central Government. The Central Government has to be satisfied that the alteration is necessary in order:

a) To carry on it s business more economically and more efficiently.

b) To attain its main purpose by new or improved means.

c) To enlarge or change the local area to its operation.

d) To carry on some business which under existing circumstances may conveniently or advantageously be combine with the business of the company,

e) To restrict or abandon any of the objects specified in the memorandum.

f) To sell or dispose of the whole or any part of the undertaking of the company or any of the undertakings of the company; or 

g) To amalgamate with any other company or body of persons.

Further, before confirming the alteration, the Central Government must be satisfied with the following requirements:

a) That sufficient notice has been given to carry creditor and every other person whose interest will be affected by the alteration.

b) That with respect to every creditor, who in the opinion of the company law board is entitled to object to the alteration, either his consent to the alteration has been obtained or his debt has been discharge9 or has been determined or has been secured to the satisfaction of the Central Government.

Procedure to be followed to change the objects clause:

The objects clause can be altered by adopting the following procedure

1. Passing of a special resolution at the extraordinary general meeting.
2.  Filing of a copy of the special resolution with the registrar.
3. Obtaining the confirmation or sanction of the company law board.
4. Filing of a certified copy of confirmation order of the company law board with the registrar.
5. Filing of the altered copy of the memorandum of the association with the registrar.
6. Obtaining the certificate of registration of the change.

Steps (Secretarial Procedure) to change the objects clause:

The Secretary has to take the following steps to change the objects clause:

1. To arrange a board meeting at which the directors discuss the proposed change and also approve the explanatory statement which will be sent to the members along with the notice. The board also resolves to call an extraordinary meeting to pass a special resolution.
2. To send notice of the extraordinary general meeting with an explanatory statement to all members and also to debenture holders and creditors whose interest may be affected by the proposed change.
3. T o get the special resolution passed and to make a petition to the Central Government for its sanction for the change. At the same time notice of the company's petition should be sent to the Registrar.
4. If any person objects to the alteration, either his consent to the alteration has to be obtained or his debt or claim has to be discharged or secured by adequate provision of security. This arrangement should also be brought to he notice of the Central Government.
5. On receipt of the confirmation order from the Central Government, a copy of the order and a copy of the altered memorandum should be filed with Registrar within three months from the date of the board's order.

The Registrar will register the change and will issue a certificate of registration within a month. The alteration will be effective only on getting a certificate of registration from the Registrar.

4. Alteration of Liability clause:

The liability clause can be altered so as to make the liability of the directors unlimited. However, the liability of the shareholder cannot be made unlimited. The liability clause can be altered by passing a special resolution. A copy of the resolution must be filed with the Registrar within 30 days.

5. Alteration of Subscription Clause

The subscription clause of the memorandum of association cannot be altered.

6. Alteration of Capital

The procedure for alteration of capital and power to make such an alteration is generally provided in the articles of a company. If the power and procedure are not laid down in the articles, the company must first alter the articles suitably by passing a special resolution. If so authorized by the articles, a company may in a general meeting alter its capital for the following purposes:

(a) For increasing the capital.
(b) For the reduction of capital.

In order to increase its share capital, the company has to pass only an ordinary resolution. But to reduce the share capital, there is a need for the company to pass a special resolution and also to obtain the sanction of the court.

1. Increase of Share Capital

A company may increase its share capital in two way, viz.
(a) by the issue of un issued shares, and 
(b) by increasing its authorized capital.

Increase of Share Capital by the Issue of Unissued shares (sec.81 )

When the issued capital is less than the authorized capital, a company after the expiry of two years from the date of its formation or one year from the first allotment of shares, whichever is earlier, may increase its shares capital by a further issue of unissued shares and make it nearer or equal to the authorized capital. For instance, if the authorized capital of the company is Rs.25 Lakhs and the issued and subscribed capital is Rs.15 lakhs, the company may increase its capital by a further issue of shares to the maxtmum extent of Rs.10 Lakhs, i.e. the amount of the

unissued capital.

The provisions with regard to increase of subscribed capital by the issue of unissued shares are as follows:

a. The offer of shares shall be made to the present equity shareholders on a pro-rata basis. 

b. The offer for such shares must be made by a notice specifying the number of shares offered and the offer should be open to members for at least 15 days.
c. The members shall also be given the right of renunciation of the offer in favour of any other person.
d. After the expiry of the time limit of 15 days, the board can dispose of the balance of the shares not taken up by the members in the manner most beneficial to the company. 

e. Shares may be offered to any member of the public in the open market. However I they have to pass a special resolution or pass an ordinary resolution in the general meeting and also obtain the permission of the Central govt.

2. Increase in the authorized capital:

If the company has already issued the shares for the entire amount of its authorized capital, and if it wants to increase its authorized capital by further issue of shares, it can do so by passing a resolution in the general meeting. First of all a company has to alter the capital clause of the memorandum of association of the company. Usually the articles empower the company to alter its share capital by passing an ordinary resolution. The steps involved for increasing the authorized capital of the company are as follows:-

a) If the articles do not empower the company to increase its authorized capital it must first alter the articles suitably by passing a special resolution in the general meeting.

b) A meeting of the board will be held to consider the plan of the issue, the terms of issue and to fix the date of the extra ordinary general meeting.

c) The register of transfer will be closed for the purpose of preparing the list of members.

d) The secretary will issue notices to the members relating to the general meeting.

e) The company will pass a resolution at the general meeting for increasing the authorized capital.

f) The secretary files with the registrar a notice of increase of capital specifying the amount within 30 days of passing the resolution and pays the necessary fees and capital duties.

g) Necessary changes in the memorandum and articles of association will be effected, and altered copies of these documents will be filed with the Registrar within three months of alteration.

h) To arrange with the company's bankers to receive the letter of acceptance, along with the application money.

i) After the expiry of the time limit for receiving letters of acceptance, and checking the entries and particulars in the provisional allotment sheet.

j) To file a copy of letter of rights with the registrar.

k) To arrange another board meeting to finalize the allotment and to, approve the issue of final allotment.

l) Disposal of the balance of shares not taken up by the existing members by the, directors in the manner, which is beneficial to the company.

m) To issue allotment letters to all the allotees and file a return of allotment with the registrar within 30 days of the final allotment.

n) Finally the secretary will have to make the final entries in the registrar of members and issue the shares certificate to all the allotees.

REDUCTION OF SHARE CAPITAL

It means reduction of issued, subscribed and paid-up capital of company by a special resolution under section 100 of the act. The act provides that the company can reduce its share capital only if:

a) When it is authorized by its articles to do so. 

b) By a special resolution passed at the general meeting.
c) By obtaining the permission of creditors.
d)  By obtaining the sanction of the court. However a company may feel the necessity of reducing Its share capital under the following circumstances:

· When its capital is more than its requirements.

· When it wants to write down its asset at their real value.

· When it is unable to declare a satisfactory rate of dividend on the paid-up share capital.

Methods of reducing share capital

Following are the methods of reducing share capital:

a) By extinguishing the liability of members for uncalled capital.
b) By canceling any part of the paid-up capital, which is lost or unrepresented by available assets.
c) By repaying of capital, which is in excess of the need of the company.
Duties of the secretary in connection with reduction of share capital

The steps to be taken by the secretary in their connection are as follows:

a) To arrange a broad meeting to consider a plan of reduction and fix the date of extra ordinary general meeting.
b) To send notice of extra ordinary general meeting to all the shareholders along with the explanatory statement.
c) To get a special resolution passed at the extra ordinary general meeting for reduction of capital and to get the minute signed by the chairman of the meeting.
d) To file the copies of the special resolution and minutes with the registrar.
e) To make an application to the court along with the copies of special resolution and minutes for the confirmation order.
f) To take necessary steps for the settlement of the list of objecting creditors and for the satisfaction of their clients.
g) To receive the court order of confirmation for reduction of share capital.
h) To file a copy of the court order describing particulars of reduction with the registrar.
i) To obtain the certificate of registration of the court order.
j) To file altered copies. of memorandum of association and articles of association with the registrar.
k) To take necessary steps to execute the scheme of reduction of the capital.
l) To add the words "and reduced" in the company's name for a certain period.

ARTICLES OF ASSOCIATION
The articles of association constitute the second important document for the incorporation of a joint stock company. The articles of association are a document, which contains the bye-laws or the rules and regulations for the internal management of a company, i.e., for the day-to-day conduct of the business of the company. They govern the relationship between the company and its members and also the relationship between members themselves. However, they have nothing to do with the outsiders.

The preparation of articles by a company limited by shares is not compulsory. In case the articles are not prepared, the company must adopt Table 'A' of the Companies Act, which contains model rules and regulations. If the company's own articles are silent on any point, the relevant provisions of Table 'A' will apply. It may be noted here that a private company cannot adopt Table 'A' and it should have its own articles. Similarly, an unlimited company and a company limited by guarantee

should have its own articles.

Importance of Articles of Association

The articles of association are next in importance to the memorandum of association. While the memorandum of association lays down the objects or purposes for which a company is formed, the articles of association prescribe the rules and regulations for the attainment of the objects contained in the memorandum of association. The articles of association provide the rules and regulations for the internal management or the day-to-day administration of the company and embody the powers of the directors and the officers of the company as well as the rights and duties of the shareholders or members of the company. They also regulate the relationship between the company and its employees, between the company and its members and between the members themselves.

Contents or Provisions:

The Articles contain rules and regulations regarding:

1. Share capital and variation of rights.
2. Exercise of lien by the company.
3. Calls on shares.
4. Transfer, transmission, forfeiture and surrender of shares.
5. Issues of share warrant.
6. Alteration and reduction of capital.
7. Voting powers of members.
8. Borrowing Powers.
9. Proceeding at the board and at the general body meetings.
10. Appointment, powers, duties qualifications! remuneration etc,. of directors
11. Appointment of manager, managing director and secretary .
12. Dividends and reserves.
13. Maintenance of books of accounts and their audit
14. The company's seal.
15. Winding up. ,

Alteration of Articles of Association;-

The articles of association of a company can, at any time, be altered by a special resolution, but the alteration should be restricted to within the scope of the company's powers as laid down by its memorandum. Thought there is no need to get the sanction of the court for alteration of Articles, he court can disallow any alteration if it is unfair or inequitable between the members and contains something that is illegal.

The power to alter the Articles is wide, but it is subject to a large number of limitations such as:

1. It should not violate any provision of the Companies Act and general or common law of the country.
2. It must be within the scope of Memorandum of Association of the company.
3. It should not break any existing contact.
4. It must be just and equitable. It must be in the best interests of the company as a whole and should not constitute a fraud on a small minority.
5. It must not impose on any member the obligation to subscribe for more shares or to increase his liability on his existing shares.
6. The alteration must not be inconsistent with the alteration ordered by the court. The court has the power to alter a company's memorandum of association and articles of association in any way it thinks fit. As such, if the court has altered the articles of association of a company, the company cannot make any alteration, which is inconsistent with the court's order without the leave of the court.
7. No alteration should be made so as to enable the company to commit any breach of contract with outsiders.
8. Any alteration requiring the approval of the Central Government can be made only with the approval of the Central Government. The approval of the Central Government is, usually, necessary to alter the following:

a. Conversion of public company into a private company.
b. Appointment or re-appointment of managing director, whole-time director, director not liable to retire by rotation and manager.
c. Increase in the remuneration of a managing director, whole-time director or manager.

Procedure to be followed for the alteration of the Articles of Association
1. Passing of a special resolution at the extraordinary general meeting.
2. Filing of a copy of special resolution with the registrar.
3.  Obtaining the approval of the Central Government
4. Filing of the copy of the altered articles with the registrar.
5. Incorporating the alteration in the articles.
6. Making the copies of the altered articles of association available to the members.

Duties of Secretary:
The Secretary has to take .the following steps in order to alter articles:
· To arrange a board meeting to decide on the alterations in the articles and to fix up the day for an extraordinary general meeting for passing a special resolution to effect a change in the Articles.
· To see that the alterations do not violate any provision of Companies Act, the general law or the company' memorandum of association. Further, it should not be a fraud on a small minority and it should be in the general interest of the members and the company.
· To issue notices of the general meeting along with the proposed special resolution and an explanatory statement at least 21 days before the meeting.
· To get the special resolution passed at an Extraordinary Meeting.
· To file a copy of the special resolution along with the explanatory statement with the Registrar within 30 days of passing the resolution.
· He should get the approval of the Central Government wherever the approval of the Central Government is required for the alteration of the Articles.

· To file with the Registrar an altered or revised printed copy of the Articles of Association within three months of the passing the resolution.

Distinction Between Memorandum and Articles of Association:-

Both the Memorandum of Association and articles of association are important documents of the company. The distinctions between the two are as follows:

1. The Memorandum is the charter of the company setting out its constitution. It lays down the conditions of incorporation and defines the limits and powers of the company. Articles on the other hand, contain the bye-laws of the company for the conduct of its internal administration. They define the rights and duties of the directors, members, etc,
2. The Memorandum states the objects for which the company is established, whereas the Articles state the rules or manner of carrying out the business as stated in the Memorandum. They cannot provide anything contrary to the powers and objects set forth in the Memorandum.
3. A company cannot be incorporated without preparation and filing of the Memorandum with the Registrar, whereas the preparation of article is not compulsory. If the articles are not prepared by any company, Table 'A' of the Companies Act is applied.
4. The Memorandum governs the external relations of the company i.e., relations between the company and the public including creditors, buyers, sellers, debtors, etc,: outsiders dealing with the company know what its permitted range of business is. The articles, on the other hand, define the relationship between the members and the management of the company. Their main concern is to provide rules and regulations for the internal working of the company. 

5. The Memorandum is a primary and fundamental document. It is the foundation of the company's structure and is responsible for the company's birth. It is .unchallenged on statutory matters. Articles of association are a secondary, subordinate and subsidiary document. They should be read and understood in the light of the memorandum. They complement and supplement the memorandum.
6. The Memorandum lays down the scope or area of the company beyond which the company cannot go. All acts of the company which are beyond its scope are ultra vires or illegal and they cannot be ratified by the company. 
As Articles are subordinate to Memorandum, their activities should be confined to the area of scope of the Memorandum. However, all acts which are ultra vires the articles( beyond the scope of articles), but intra virus (within) the Memorandum are not void and can be ratified by the company by a special resolution. 

7. The Memorandum can be altered only by a special resolution and subject to sanction of the court or the Central Government as the case may be. The articles can be altered by a special resolution and sanction either from the court or the government is not necessary.
8. The Memorandum of association is subordinate only to the companies act. But the articles of association are subordinate not only to the companies act, but also to the memorandum of association.
9. A memorandum of association is deemed to be an unalterable document, as far as the conditions are concerned. So, the conditions in the memorandum of association cannot be altered except in the mode and in the cases and to the extent for which express provision is made in the Companies Act. On the other hand, the articles of association can be altered at any time and any number of times.
10. The procedure required by law to alter the memorandum of association is complicated. But the procedure required bylaw to alter the articles is simple. The articles can be altered by passing a simple resolution.

TABLE 'A'

Meaning of Table 'A'

At the end of the Companies Act, in Schedule 1, a set of 99 articles are given as model articles of association for the benefit of public companies limited by shares. These model articles of association are known as Table 'A'.

Items found in Table 'A'

The items found in Table 'A' i.e., the model articles are:

1. Interpretation of certain terms.
2. Share capital and variation of rights
3. Lien on shares.
4. Calls on shares.
5. Transfer of shares,
6. Transmission of shares.
7. Forfeiture of shares.
8. Conversion of shares into stocks.
9. Share warrants.
10. Alteration and reduction of capital.
11. General meetings and proceedings at general meetings.
12.  Votes of members.
13.  Board of Directors.

14. Proceeding at board meetings.
15. Manager, managing directors and secretary.
16. Company's seal
17. Dividends and reserves.
18. Accounts.
19. Capitalisation of profits.
20. Winding up.
21. Indemnity to officers or agents of the company.

Differences between Table 'A' and Articles of Association:

The main differences between table 'A' and the Articles of Association are as follows:-

1. Regulations or provisions in Table 'A' are model articles. That means they are general. On the other hand, the provisions in the articles of association of each company are specific.
2. Table 'A' can be adopted only by public companies limited by shares. It cannot be adopted by unlimited companies, companies limited by guarantee and private companies limited by shares. Specific articles of association can be had by every type of companies.
3. All the provisions in Table ‘A’ are legal beyond doubt. But the provisions in the specific articles of association mayor may not be legal beyond doubt.
4. 4. When a company adopts Table 'A' as its articles, it need not file the same with the registrar of companies. It has to just make an endorsement to that effect in its memorandum of association submitted to the Registrar. On the other hand, when a company has a separate set of articles of its own, it has to file a copy of the same with the Registrar of Companies.

PROSPECTUS
After the receipt of the certificate of incorporation, if promoter of a public company wishes to invite the public to subscribe for its shares or debentures, he must prepare and issue a document know as prospectus, giving the required information. The Companies Act 1956 defines prospectus as “an prospectus, notice, circular, advertisement or other document inviting offers from the public for the subscription or purchase of any shares in, or debentures of a body corporate”.
OBJECTS OF PROSPECTUS
The main objects of the prospectus are:
1. To inform the public about the formation of a new company

2. To state the prospectus of the company and thereby induce the public to subscribe to the shares or debentures of the company.
3. To invite the members of the public to purchase the shares or debentures of the company.

4. To preserve an authentic record of the terms and conditions on which the shares or debentures are issued by the company.

5. To create confidence in the public about the company by providing complete, accurate and reliable information and by making the directors responsible for the information mentioned therein.

Statement in Lieu of Prospectus:
If the promoter can secure capital without public subscription, he need not issue the prospectus but instead can prepare a statement containing similar information for filing with the registrar, in lieu of the prospectus. Thus, there can be a public company without inviting the public to subscribe to the share capital of the company. The statement in lieu of the prospectus must be submitted to the Registrar of Companies at least three days before allotment.
ISSUE of Prospectus – Rules:
Rules and provisions to the issue of prospectus are as follows:
1. Generally, a prospectus is issued after the formation of a company. However, it can also be issued for a company which is proposed to be formed.
2. The prospectus of a company must be dated because the date of prospectus is considered to be the date of its publication.

3. The statement of an expert, (e.g., engineer, accountant, valuer etc.,) may be3 included in the prospectus if the concerned expert is not engaged in or interested in the formation, promotion or management of the company. In case the prospectus contains expert’s statement it is necessary to obtain his written consent of the issue of the prospectus.

4. A copy of prospectus which is signed by every director or proposed directors of the company must be filled with the Registrar of Companies for registration before it is issued to the public.
5. The prospectus must be issued to the public within 90 days after the date of filing the copy with the Registrar. The prospectus issued must state on its face, that a copy has been filed with the Registrar.
6. After the registration of prospectus, the terms of any contract stated in the prospectus cannot be varied except with the approval of the members in the general meeting.
7. When the company issues an application form for the purchase of its shares or debentures, then the form must be accompanied by an abridged form of prospectus. In Companies (Amendment) Act, 1988, the word prospectus is substituted by words "by a memorandum containing such salient features or a prospectus as may be prescribed", Such memorandum is the abridged form of prospectus. Thus, now the company is not required to issue full prospectus along with the application for shares etc,. The full prospectus is to be issued only on the request of the applicant.

Content of Prospectus:-

Matter to be stated and reports to be set in prospectus.
The object of the promotion and direction the issuing prospectus is to make it as attractive as possible, while the object of the legislation is to prevent the public from being misled.

Section 56 of the Companies Act lays down that every prospectus shall-

(a) State the matter specified in Part II of Schedule II.
(b) (b) Set out the reports specified in Part 11, and Schedule II.
These provisions as stated above shall have the effect subject to the provisions contained in Part III of Schedule II.

The Government has received the format of prospectus given in schedule II of the Act. The revised format is effective from 1st November 1991. This step has been taken by the Government to provide for greater information regarding the company so as to enable the investors to take an informed decision regarding investment in shares and debentures, which are offered.

Part I of Schedule II

I. General Information

(a) Name and address of registered office of the company.
(b) Names of Regional Stock Exchange and other stock: exchanges where application made for listing of present issue.
(c) Date of opening of the issue.

Date of closing of the issue.

Date of earliest closing of the issue. 

(d) Name and address of auditors and lead managers.
(e) Underwriting of the issue.

(Names and addresses of the underwriters and the amount underwritten by them).

II. Capital Structure of the company.

(a) Authorised, Issued, Subscribed and Paid-up capital.
(b) Size of present issue giving separately reservation for preferential allotment to promoters and others.
(c) Paid-up capital.

I. After the present issue.
II. After conversion of debentures.

Part II of Schedule II

A. General Information

1. Consent of Directors, Auditors, Solicitors/Advocates, Managers to issue, Registrar of issue, Bankers to the Company, Bankers to the issue and experts.
2. Expert opinion obtained, if any.
3. Change, if any, in directors and auditors during the last three years, and reasons thereof.
4. Authority for the issue and details of resolution passed for the Issue.
5. Procedure and time schedule for allotment and issue of certificates.
6. Names and Addresses of the company Secretary, Legal Adviser, Lead Managers, Co-managers, Auditors, Bankers to the Company, Bankers to the issue and Brokers to the issue.

B. B. Financial Information

C. Statutory and Other Information

1. Minimum subscription.
2. Expenses of the issue giving separately fee payable to:
a. Advisers
b. Registrars to the issue.
c. Managers to the issues.
d. Trustees for the .debenture holders.
3. Underwriting commission and brokerage.
4. Previous issue for cash.
5. Previous public or rights issue.

a. Date of Allotment: Closing Date:

Date of Refunds:

Date of Listing on the stock exchange.

b. If the issue(s) at premium or discount, the amount thereof.
c. The amount paid or payable by way of premium, if any, on each share which had been issued within the two years preceding the date of the prospectus.
6. Commission or Brokerage on previous issue.
7. Issue of shares otherwise than for cash.
8. Debentures and redeemable preference shares and other instruments issued by the company outstanding as on the date of prospectus and terms of issue.
9. Option to subscribe.
10. Details of Purchase of Property.
11.  (i) Details of Directors, proposed directors, whole-time directors, their remuneration, Appointment and Remuneration of Managing Directors, Interest of Directors, their borrowing powers and Qualification shares.
12. Rights of members regarding voting, dividend, lien on shares and the process for modification of such rights and forfeiture of shares.
13. Restrictions if any, on transfer and transmission of shares/debentures and on their consolidation splitting.
14. Revaluation of assets.

15. Material contracts and inspection of documents e.g.

a. Material Contracts.
b. Documents.
c. Time and Place at which the contracts together with documents will be available for inspection from the date of prospectus until the date of closing of the subscription list.

Liabilities for Mis-statements or non-disclosure of material facts in the prospectus

As the prospectus is a document which sets forth the future prospectus of the company and invites the public to subscribe to its shares or debentures, it is but reasonable that it must contain only facts, it has been rightly said that the prospectus must tell the truth, the whole truth and nothing but the truth. That means, the must not be misrepresentations or mis- statements in the prospectus. Further, the prospectus must not conceal any facts. In short, there must be full and accurate disclosure of all material and essential facts in the prospectus. This is known as the golden rule as to the framing of prospectus.

Any mis-statement, mis-representation or -suppression of facts in the prospectus renders the persons and / or directors responsible for its publication liable to heavy penalties. They may incur both civil and criminal liability.

Civil Liability:

The Companies Act, has provided for civil liability against the company as well as the director or promoter or any other person responsible for the mis-statement or non-disclosure of material facts in the prospectus.

Civil Liability Against the Company:

A person who has purchased the shares pr debentures of a company on the basis of mis-leading statement in the prospectus, has two remedies against the company. They are:

· He can rescind the contract, return the shares or debentures purchased by him and ask for the refund of the money already paid on the shares or debentures with interest.
· If he has suffered loss by acting on the mis-leading statements in the prospectus, he can return the shares or debentures purchased by him and sue the company for damages or compensation.

Remedy against the Director or Any Other Person Responsible for the Mis-statements in the Prospectus.

Besides the above two remedies against the company, the aggrieved party has also a civil remedy against the promoter, director, or any other person responsible for the mis-statement in the prospectus. That is, he can claim damages or compensation for the loss suffered by him from the promoter, director or any other person responsible for the mis-statement or wrongful disclosure of material facts in the prospectus.

However, there are several defences open to the guilty. The guilty can escape from the civil liability by providing that:

1. He withdrew his consent to become a director before the issue of the prospectus and gave a public notice to that effect.
2. The prospectus was issued without his knowledge or consent, and on becoming aware of it, immediately, he gave public notice to the effect that the prospectus was issued without his knowledge or consent.
3. After the issue of the prospectus, but before allotment, immediately after becoming aware of the false statement, he withdrew his consent and gave public notice to that effect.
4. He had reasonable grounds to believe that the statement was true and he believed it to be true.
5. The statement made by the expert was taken by him as one made by a competent person and was correct.

Criminal Liability:

The Act also provides for-criminal liability for giving an untrue statement in a prospectus. Thus, every person who authorised the issue is punishable with imprisonment extending to two years or with a fine up to Rs.5,000 or with both. A person can, however, escape such liability only if he can prove that 

· the statement was immaterial or
· that he had reasonable grounds to believe and did believe up to the time of issue of prospectus that the statement was true.

Further, if a person knowingly makes any statement of forecast which is false and misleading, or conceals material facts and induces others to subscribe to the shares of the company, he shall be punishable with imprisonment extending to five years or with a fine up to Rs.10, 000 or with both.

Differences between Prospectus and Statement Prospectus:

There are certain differences between a prospectus and a statement in lieu of prospectus. They are: -

1. A prospectus can be considered as the prospectus proper, whereas a statement in lieu of prospectus can be considered as a proforma prospectus.
2. A prospectus serves more purposes and has a greater significance than a statement in lieu of prospectus.
3. The need for prospectus arises only when a public limited company intends to invite the public to subscribe to it shares or debentures. On the other hand, the need for a statement in lieu of prospectus arises when a public limited company does not intend to invite the public to subscribe to its shares or debentures.
4. A prospectus is issued to the public, whereas a statement in lieu of prospectus is not issued to the public. It is just filed with the registrar of companies.
5. A prospectus is required for filing with the registrar of companies and also for issuing to the public. On the other hand, a statement in lieu of prospectus is required only for the purpose of filing with the registrar of companies.
6. A prospectus should accompany every application for shares or debentures. But a statement in lieu of prospectus need not accompany any application form.
7. A prospectus must contain all the provision specified in Part I and Part II of Schedule II of the Companies Act. On the other hand, a statement in lieu of prospectus must contain the provisions specified in Schedule III of the Companies Act.

Listing of Shares

A stock exchange does not deal in the securities of all companies. Only those securities that are listed can be bought and sold at the stock exchange. For the purpose of listing of securities, a company has to apply to the stock exchange. The stock exchange after receiving application from the company will decide whether to list the securities of the company or not. If permission is granted by the stock exchange to deal in the securities therein, then such a company is included in the official, trade list of the stock exchange and this is known as the 'listing of securities'.

Advantages of Listing:

Some of the advantages of listing are:

· It provides a continuous market for securities;
· It enhances the prestige of the company;
· It provides an indirect check against manipulation by the management.

UNDERWRITING AGREEMENT

Underwriting is an arrangement (or agreement) entered into by [the promoters of] a company with one or more individuals or institutions known as underwriters under which the underwriters undertake (agree} to take up the whole or a certain portion of the offered shares or debentures as are not subscribed for by the public in consideration of a certain remuneration called underwriting commission. In other words, Underwriting is an arrangement under which one or more individuals or institutions called underwriters agree to take up the whole or a certain portion of the unsubscribed shares or debentures of a company for certain remuneration called underwriting commission.

Types of Underwriting:

1. Complete underwriting.
2. Partial underwriting.

1. Complete Underwriting:

Complete Underwriting is an arrangement under which the whole of the issue of shares or debentures of a company is underwritten by the underwriters. The whole of the issue of the shares or debentures of the company may be underwritten either by a single underwriter or by two or more underwriters.

2. Partial Underwriting:

Partial underwriting is an arrangement under which only a part of the issue of shares or debentures of a company is underwritten by the underwriters. The part of the issue of shares or debentures of the company may be underwritten either by a single underwriter or by two or more underwriters

Importance or Advantages of Underwriting:

The advantages of underwriting are as follows:

1. Underwriters render, .valuable service in the promotion of companies by guaranteeing the promoter against the sale of the shares and uncertainty and risk.
2. As the promoter gets from the underwriters a large sum of cash at once, irrespective of the sale of the securities, the company is enabled to proceed with its projects without waiting for the actual sale of securities.
3. The company gets assurance from the underwriters for subscribing the entire capital within a definite period and thus escaping the danger of under capitalization.
4. Underwriters possess specialized experience and skill and many times they provide expert advice to the companies regarding the form or price of the new securities.
5. Underwriters are very often men of financial integrity and established reputation, the association of whose names with an issue often raises the issue high in public estimation.
6. As underwriters maintain working arrangements with brokers in other areas, geographical dispersion of securities is facilitated.
7. Prospective buyers are also benefited by the underwriters. The fact that the securities of a particular concern are underwritten by a reputed firm, acts as a guarantee for the soundness of the securities. An investor, therefore, is in a safer position when he buys securities which have been underwritten.
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